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PER CURIAM.

Sylvan Pinque was convicted on two counts of distributing cocaine base
(crack) and two countsof conspiring to distribute and to possess crack with theintent
todistributeit. See21 U.S.C. 88841(a)(1), 846. When he appealed his convictions,
we affirmed. See United Sates v. Pinque, 234 F.3d 374, 379 (8th Cir. 2000), cert.
denied, 532 U.S. 1044 (2001). Mr. Pinque then moved for post-conviction relief
under 28 U.S.C. § 2255, contending that the sentencing court erroneously applied a
ten-year mandatory minimum sentence to two of the counts on which he was



convicted and that his counsel was ineffective for faling to chalenge that
application. The district court* held a hearing and denied the motion. We affirm.

l

Thebasisfor Mr. Pinque's claimsisthe sentencing court's conclusion that “the
minimum term of imprisonment is 10 years' for two of the counts with which
Mr. Pinque was charged. Mr. Pingque argues that this was an incorrect statement of
the law and that all four counts that he was charged with carried a mandatory
minimum sentence of five years. Assuming arguendo that the sentencing judge was
mistaken as to the applicable mandatory minimum sentence, we conclude that that
mistake did not prejudice Mr. Pinque in any way. Based upon Mr. Pinque's total
offense level and criminal history, the sentencing guidelines provided for a term of
imprisonment of between 121 and 151 months. Therefore, the shortest sentence that
Mr. Pingue could have received was 121 months, and the mistake as to the minimum
mandatory sentence was immaterial.

Mr. Pinque arguesthat if he had known that the minimum mandatory sentence
was five years rather than ten, he would have urged additional reasons on the court
for a downward departure. But Mr. Pinque does not identify any grounds for
departing that the sentencing court did not already consider. Accordingly, we reject
Mr. Pinque's argument.

.
Mr. Pinque also claimsthat his counsel wasineffectivefor failing to object to
the sentencing court's reference to the ten-year mandatory minimum sentence. To
succeed on this claim, Mr. Pinque must show that his counsel's performance was
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deficient and that the deficient performance prejudiced his defense. See Strickland
v. Washington, 466 U.S. 668, 687 (1984).

We need not decidewhether counsel wasdeficient, because, aswehavealready
said, there was no prejudice to Mr. Pinque in any event. Seeid. at 697; see also
Evans v. United Sates, 200 F.3d 549, 551 (8th Cir. 2000). He therefore cannot
demonstrate that "there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different,”
Strickland, 466 U.S. at 694. Hisineffective assistance claim thus must fail.

For the foregoing reasons, we affirm the judgment of the district court.
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